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¥ hen we want you, we'll call you; when we
don't, git.”! A rancher's sentiment toward

¥ ¥ his Mexican workers summarizes the treat-
ment of illegal immigrants, many of them Mexicans or
Latin Americans, who routinely cross our southem bor-
der in search of better wages and the possitility of a
better life. The swings of the economy often signal
whether illegal immigranis will be welcomed or sent
packing. To be sure, iflegal immigrants have provided
the United States with cheap labor for a hundred years,
undertaking tasks that few, if any, Americans would care
to shoulder and providing goods and services at a far

lower price than we would ctherwise have to pay. They

pick our fruit and vegetables, buicher our meat and
poultry, clean our homes, flip our burgers, and mow
our lawns. But illegal immigrants have also taken up jobs

and better pay in other trades, including construction
and manufacturing. “Better pay” is relative; it may be
better for the illegal immigrant, but it is kkely to drive
down wages for everyone else. In a strong economy, @
rising tide lifts all boats, including illegal ones. But in
the Great Recession of today, illegal immigrants can
become easy targets in the ebbing economic tice.

Al governments provide for the general welfare,
which embraces health, education, and fire and police
protection. For example, public hespitals cannct decline
care; public schools must admit and educate every stu-
dent. These services ensure a measure of equality, a fioor
beneath which no one need fall. But does the floor exist
for illesal immigrants and their children? Should illegal
immigrants or their children be denied public education
or health care? ’

In this chapter, we consider the different ideals of equality and the quest to
realize them through govemnment action. We begin with the struggle for
racial equality, which continues to cast a long shadow in government poli-
cies. This struggle has served as a model for the diverse groups that chose to

follow in the same path.*

*The effort to siaunch the flow of illegal immigration also pits individua! freedorn, against sotial
order. In this chapter, we focus aitention on the modern dilerma of government, the conflict

between freedom and equality.
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equality of opportunity
The idea that each person is
guaranteed the same chance
to succeed in life.

equality of outcome

The concept that society
must ensure that pecple are
equal, and govemnments must
design policies to redistrio-
ute wealth and status so that
ee-mnmie and sncial eauality
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Two Conceptions of Equality

Most Americans support equality of opportunity, the idea fhiat people
should have an equal chance 1o develop their talents and that effort and
ability should be rewarded equitably. This form of equality offers all individ-

- uals the same chance to get ahead; it'glorifies personal achievement and free

competition and allows everyone to play on a level field where the same
rules apply to all. Special recruitment efforts aimed at identifying qualified
minority or female job applicants, for example, ensure that everyone has the
same chance starting out. Low-bid contracting illustrates equality of oppor-
tunity because every bidder has the same chance to compete for work.
Americans are far less committed fo equality of outcome, which means
greater uniformity in social, economic, and political power among different
social groups. For example, schools and businesses aim at equality of cutcome
when they allocate admissions or jobs on the basis of race, gender, or disability,
which are unrelated to ability. (Some observers refer to these allocations as
quotas; others call them goals. The difference is subtle. A quota requires that a

- specified proportional share of some benefit go to a favored group. A goal aims
for proportional allocation of benefits, without requiring it.} The govemment

seeks equality of outcome when it adjusts the rules to handicap some bidders
or applicanis and. Favor others. The vast majority of Americans, however, Con-
sistently favor low-bid contracting and merit-based admissions and employ-
ment over preferential treatment® Quota or goal-based policies muster only
modest support in national opinion polls, ranging from 10 to 30 percent of the
population, depending on how poll questions are worded? The most recent
surveys signal a significant decline in support for such egalitarian policies.*
Some people believe that equality of outcome can occur in today’s society
only if we restrict the free compe Hion that is the basis of equality of opportu-
nity. In 1978, Supreme Court Justice Harry Blackmun articulated this contro-
versial position on a divided bench: “In order to get beyond racism, we must
first take account of race. There is no other way. And in order to treat some
persons equally, we must treat them differently.”® Tn 2007, Chief Justice John
G. Roberts, Jr., cast the issue in reverse on a divided bench: “The way to siop
discrimination on the basis of race is to stop discriminating on the basis of
race.”® Quota policies generate the most opposition because they. copfine com-
petition and create barriers to personal achievement. Quotas limit advance-
ment for some individuals and ensure sdvancement for others. They alter the
results by taking into account factors unrelated to ability. Equal outcormes
policies that benefit minorities, women, O people with disabilities at the
expense of whites, men, or the able-bodied create strong opposition because
quotas seem to be at odds with individual initiative. In other words, equality
clashes with freedom, To understand the ways government resolves this
conflict, we have to understand the development of civil rights in this country-
The history of civil rights in the United States is primarily the story of 8
search for social and economic equality. This search has persisted for more
than a century and is ongoing. It began with the battle for civil rights for black
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nation and brought about s bloodiest conflict, the Civil War. The struggle of
blacks has been a beacon lighting the way for Native Americans, immigrant
groups of which Iatinos represent the largest component, Women, people with
disabilities, and homosexuals. Each of these groups has confronted invidious
discrimination. Discrimination is simply the act of making or recognizing
distinctions. When making distinctions among people, discrimination may be
benign (that is, barmless) or invidious (harmful). Sometimes this harm has been
subtle, and sometimes it has been overt. Sometimes it has even come from
other minorities. Bach group has achieved a measure of success in its struggle
by pressing its inierests on government, everl challenging it. These challenges
" and the government's Iesponses to them have helped shape our democracy.
Remember that civil xights are powers 01 privileges guaranteed fo the indi-
vidual and protected from arbifrary removal at the hands of the goveinment
or other individuals. Sometimes people refer to civil rights as “positive rights”
‘(sce the feature “Examples of Positive and Negative Rights: Constitutional
Rights and Human Rights” in Chapter 15). In this chapter, we concentrate on
the rights guaranteed by the constitutional amendments adopted after the Civil
War and by laws passed to enforce those guarantees. Prominent among them
is the right to equal protection of the laws. This right remained a promise
rather than a reality well into the twentieth century.

The Civil War Amendments

The Civil War amendments were adopted to provide freedom and equality to
black Americans. The Thirteenth Amendment, ratified in 1865, provided that

neither slavery nor involuntary servitude ... shall exist within the
United States, or any place subject to their jurisdiction.

The Fourteenth Amendment was adopted three years later. It provides
first that freed slaves are citizens:

All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the
State wherein they reside.

As we saw in Chapter 15, it also prohibits the states from abridging the “privi-
leges or immunities of citizens of the Unted States”.or depriving “any person
of life, liberty, or property, without due process of law.” The amendment then
goes on to guarantee equalify under the law, declaring that no state shall

deny to any person within its jurisdiction the equal protectilon of the
laws.

‘The Fifteenth Amendment, adopted in 1870, added a measure of political
tquality:

The right of citizens of the United States to vote shall not be denied
or zhridged by the United States or by any State on account of race,
~rlme v nrevinnte condition of servitude.

|
|

invidious discrimination
Discrimination against per-
sons or groups that works to

. thelr harm.and is based on,

animosity.

civil rights

Powers or privileges guaran-
teed io individuals and pro-,
tecied from arbitrary removal -«
at the hands of govemment
or inclividuals.
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black codes

Legislation enacted by former
slave states to restrict the
freedom of blacks.

racism

A belief that human races
have distinct characteristics
stich that one's own race is
superior to, and fas a right to
rule, others.

American blacks were thus free and politically equal--at least according
to the Copstitution. But for many years, the courts sometimes thwarted the
efforts of the other branches to protect their constitutional rights.

Congress and the Supreme Court

Lawmaking Versus Law Interpreting

In the years after the Civil War, Congress went to work to protect the righis of
black citizens. In 1866, lawmakers passed a civil rights act that gave the
national government some authority over the treatment of blacks by state
courts. This legislation was a response fo the black codes, laws enacted by the
former slave states to restrict the freedom of blacks. For example, vagrancy
and apprenticeship laws forced blacks to work and denied them a free choice

. of employers. One section of the 1866 act that still applies today grants all citi-

zens the right to make and enforce contracts; the right to sue others in court
{and the corresponding ability to be sued); the duty and ability to give evidence
in court; and the right to inherit, purchase, lease, sell, hold, or convey property.
Later, in the Civil Rights Act of 1875, Congress attempted to guarantee blacks
equal access to public accommodations (parks, theaters, and the like).

Although Congress enacted laws to protect the civil rights of black citi-
zens, the Supreme Court wealkened some of those rights. In 1873, the Court
ruled that the Civil War amendments had not changed the relationship
between the state and national governments.” State citizenship and national
citizenship remained separate and distinct. According to the Court, the Four-
teenth Amendment did not obligate the states to honor the rights guaranteed
by U.S. citizenship. ‘

In subsequent years, the Court’s decisions narrowed some constitutional,
protections for blacks. In 1876, the justices limited congressional attempts to
protect the tights of blacks?® A group of Louisiana whites had used violence
and fraud to prevent blacks from exercising their hasic constitutional rights,

including the right to assemble peaceably. The justices held that the mghts,

allegedly infringed on were not nationally protected rights and that therefore
Congress was powerless 1o punish those who violated them. ‘On the very same
day, the Court ruled that the Fifteenth Amendment did not guarantee all citi-
zens the Tight to vote; it simply listed grounds that could not be used to deny
that right? And in 1883, the Court struck down the public accommodations
section of the Civil Rights Act of 1875."° The justices declared that the national
government could prohibit only government action that discriminated against
blacks; private acts of discrimination or acts of omission by a state Wer
beyond the reach of the national government. For example, a person who
refused to serve blacks in a private club was outside the control of the nationa
government because the discrimination was a private—not a governmental-
act. The Court refused to see racial discrimination as an act that the national
government could prohibit. In many cases, the justices tolerated racial discrin-
ination. In the process, they abetted racism, the belief that there are inherent
differences among the races that determine people’s achievement and that
one’s own race is superior to and thus has a right to dominate others.

IR



‘ The Civil War Amendments

The Court’s decisions gave the states ample room to maneuver around
civil rights laws. In the matter of voting rights, for example, states that
wanted to bar black men from the polls simply used nonracial means to do
so. One popular tool was the poll tax, first imposed by Georgia in 1877. This
was a tax of $1 or $2 on every citizen who wanted to vote. The tax was not
2 burden for most whites. But many blacks were tenant farmers, deeply in
debt to white merchants and landowners; they had no exira money for vot-
ing. Other bars to black suffrage included literacy tests, minimum education
requirements, and a grandfather clause that restricted suffrage to men who
: could establish that their grandfathers were eligible to vote before 1867
(three years before the Fifteenth Amendment declared that race could not be
used to deny individuals the right to vote).!' White southerners also used
intimidation and violence to keep blacks from the polls.

The Roots of Racial Segregation

From well before the Civil War, racial segregation had been a way of life in
the South: blacks lived and worked separately from whites. After the war,
southern states began to enact Jim Crow laws to reinforce segregation. (Jim
Crow was a derogatory term for a black person.) Once the Supreme Court
took the teeth out of the Civil Rights Act of 1875, such laws proliferated.
They required blacks to live in separate (generally inferior) areas and
restricted them to separate sections of hospitals; separate cemeteries;
separate drinking and toilet facilities; separate schools; and separate sections
of trains, jails, and parks.

In 1892, Homer Adolph Plessy, who was seven-eighths Caucasian, took a
seat in a “whites-only” car of a Louisiana train. He refused to move to the car
reserved for blacks and was arrested. Plessy argued that Louisiana’s law man-
dating racial segregation on its trains was an unconstitufional infringement on
both the privileges and immunities guaranteed by the Fourteenth Amendment
and its equal protection clause. The Supreme Court disagreed. The majority in
Plessy v. Ferguson (1896) upheld state-imposed racial segregation.'® They
based their decision on what came to be known as the separate-but-equal
doctrine, which held that separate facilities for blacks and whites satisfied the
Fourteenth Amendment as long as they were equal. (The Court majority used
the phrase “equal but separate” to describe the requirement. Justice' John
Marshall Harlan's dissenting opinion cast the phrase as “separate but equal,”
the way we have come to refer to the doctrine.}

Three years later, the Supreme Court extended the separate-but-equal
doctrine to the schools.’® The justices ignored the fact that black educational
facilities (and most other “colored-only” facilities) were far from equal to
those reserved for whites.

By the end of the nineteenth century, legal racial segregation was firmly
tntrenched in the American South. Although constifutional amendments and
bational laws to protect equality under the law were in place, the Supreme
Court’s interpretation of those amendments and laws rendered them ineffec-
tive. Several decades would pass before any change was discernibie.

poll tax -
Atax of $1 or $2 on every
citizen wio wished to vole,
first Institited in Georgia in
1877. Although it was no
burden on most white citi-
zens, it effectively disenfran-
chised blacks. '

racial segregation -

Separation from society :

because of race.

separate-but-equal
doctrine ’

The concept that providing  ~

separate but equivalent’
facilities for blacks and’ -
whites satisfies the equal
proteciion clause of the

Fourteenth Amendment. =~ - - -
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constitutional protection to
racisl separation o the
theary that states could
provide “separate but
equal” facilities for blacks.
The facilities here appear
equal, but the harm
inherent in racial separation
lies beneath the surface.
Separating people by race
is inherently unequal,
declared the Supreme
Court, in its landmark 1954
ruling, Brownv. Board of
Fdfucation.

-

(Bettrnann/Corbis)
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The Dismantling of School
Segregation

Denied the right to vote and to be represented in the government, blacks
sought access to power through other pars of the political system. The
National Association for the Advancement of Colored People (NAACP), -
founded in 1909 by W. E. B. Du Bois and others, both black and white, with
the goal of ending racial discrimination and segregation, took the lead in

" the campaign for black civil rights. The plan was to launch a two-pronged

legal and lobbying attack on the separate-but-equal doctrine; first by press-
ing for fully equal fdcilities for blacks, then by proving the unconstitutional--
ity of segregation. The process would be a slow one, but the strategics
snvolved did not require a large organization or heavy financial backing; at
the time, the NAACP had neither.*

Pressure for Equality...
By the 1920s, the separate-hut-equal doctrine was so deeply ingrained in

American law that no Supreme Court justice would dissent from its contin-
ved application to racial segregation. But a few Court decisions offered hope
that change would come. In 1935, Lloyd Gaines graduated from Lincoln

University, a black college in Missouri, and applied tfo the state law school.

*|n 1939, the NAACP established an offshoot, the NAACP Legal Defense and Education Fund, 1
waork on legal challenges whils the parent organization concentrated on lobhying.




The Dismantling of Schooi Segregation

The law school rejected him because he was black. Missouri refused to admit
hlacks to its all-white law school; instead, the state’s policy was to pay the
costs of blacks admitted to out-of-state law schools. With the support of the
NAACP, Gaines appealed to the courts for admission to the University of
Missouri Law School. In 1938, the U.S. Supreme Court ruled that he must be
admitted.™® Under the Plessy riling, Missourl could not shift to other states
its responsibility to provide an equal education for blacks.

Later cases helped reinforce the requirement that segregated facilities
must be equal in-all major Tespects. Ope was brought by Heman Sweatt,
again with the help of the NAACE. The all-white University of Texas Law
School bad denjed Sweatt enfrance because of his race. A federal court
ordered the state to provide a biack law school for him; the staie responded
by renting a few rooms in an office building and hiring two black lawyers
as teachers. Sweatt refused to aitend the school and took his case 10 the
Supreme Court.””

The Court roled on Sweatt v. Painter in 1950. The justices unanimously
found that the facilities were inadequate: the separate “law school” provided
for Sweatt did not approach the quality of the white state law school. The
University of Texas had to give Sweatt full student status. But the Court
avoided reexamining the separate-but-equal doctrine.

...and Pressure for Desegregation

These decisions suggested to the NAACP that the ime was right for an
attack on segregation itself. In addition, public attitudes toward race rela-
tions were slowly changing from the predominant racism of the nineteenth
and early twentieth centuries toward greater tolerance. Black groups had
fought with honor—albeit in segregated militaxy unifs—in World War 1L
Blacks and whites were working together in mmions and in service' and
religious organizations. Social change and court decisions suggested that
government-imposed segregation was vulnerable:

President Harry S. Truman risked his political future with his.strong sup-
port of blacks’ civil rights. In 1947, he established the President’s Committee
on Civil Rights. The committee’s report, issued later that year, became the

agenda for the civil zights movement during the next two decades. It called -

for national laws prohibiting racially motivated poll taxes, segregation, and
brutality against minorities and for guarantees of voting rights and equal
employment opportunity. In 1948, Truman ordered the desegregation (the
dismantling of authorized racial segregation) of the armed forces.

Tn 1947, the U.S. Department of Justice had begun to submit briefs to
the courts in support of civil rights. The department’s most important inter-
Vention probably came in Brown V. Board of Education.'® This case was the
culmination of twenty years of planning amd litigation on the part of the
NAACP to invalidate racial segregation in public schools. :

Tinda Brown was a black child whose father had tried to enroll herin a
white public school in Topeka, Kansas. The white school was close 1o Linda’s
home; the walk to the black school meant that she had to cross a dangerous

desegregation )
The ending of authorized
segregation, or separation
by race. :
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set of railroad tracks. Rrown’s Tequest was refused because of Linda’s race. 4
federal district court found that the black public school was equal in quality '
to the white school in all relevant respects; therefore, according to the Plessy
doctrine, Linda was required to go 10 the black public school. Brown
appealed the decision.

Brown v. Beard of Education reached the Supreme Court in late 1851,
The justices delayed argument on the sensitive case until after the 1952
national electien. Brown Was merged with four gjniilar cases into a class ~
action, a device for combining the claims or defenses of similar individuals
so that they can be tried in a single lawsuit {see Chapter 14). The dass action
was supported by the NAACP and coordinated by Thurgood Marshall, who
would later become the first Black justice to sit on the Supreme Court. The
five cases squarely challenged the separate-but-equal doctrine. By all tangi-
ble measures (standards for teacher licensing, teacher—pupil ratios, library
facilities), the two school systems in each case—one white, the other black—
were equal. The issue was legal separation of the races.

On May 17, 1954, Chief Justice Earl Wamen, who had only recently
joined the Court, delivered a single opinion covering four of the cases. {See
Chapter 14.) Warren spoke for a unanimous Court when he declared that “m
the field of public education the doctrine of ‘separate but equal’ has no
place. Separate educational facilities are inherently ulclequal,“17 depriving
the plaintiffs of the equal protection of the laws. Segregated facilities gener-
ate in black children “a feeling of inferiority ... fhat may affect their hearts
and minds in a way unlikely ever to be undone.”™® In short, the nation’s
highest cowrt found that state-imposed public school segregation violated
the equal protection clause of the Fourteenth Amendment.

A companion case 10 Brown challenged the segregation of public
schools in Washington, D.C.»° Segregation there was imposed by Congress.
The equal protection clause protected citizens only against state violations;
no equal protection clause testrained the national government. It was
unthinkable for the Constitution to impose a lesser duty on the national
government than on ihe states. In this case, the Court unanimonsly decided
that the racial segregation requirement was an arbitrary deprivation of
liberty without due process of law, a violation of the Fifth Amendment. In
short, the concept of Yberty encompassed the idea of equality.

The Court deferred implementation of the school desegregation decisions
wntil 1955. Then, in Brown V. Board of Education I, it Tuled that school
systems must desegregate “with all deliberate speed” and assigned the task
of supervising desegregation to the lower federal courts.”

¢ Some states quietly complied with the Brown decree. Others did litfle 10
desegregate their schools. And many communities in the South defied the
Court, sometimes violently. Some white business and professional people

' formed “white citizens’ councils.” The councils put economic pressuwe

on. blacks who asserted their rights by foreclosing on their mortgages and
denying them credit at local stores. Georgia and North Carolina resisted
desegregation by paying tuition for white students attending private schools.
w1 tin nwd other etates ordered that desegregated schools be closed-
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Ret

In 1957, the Little Rock, Arkansas, schoo! board attempted to implement court-ordered
desegregation: nine black teenagers were to be admitted to Liitle Rock Central High School.
Govemor Orval Faubus ordered the National Guard to bar their attendance. A mob blocked
a subsequent atternpt by the students. Finally, President Dwight D. Eisenhower ordered
sederal troops to escort the students (o the high school. Among them was fifteen-year-cld
Fiizaoeth Eckford (righf). Haze! Brown (feff) engrly taunted her from the crowd. This image
seared the nation's consclence. The violence and hostility led the school board to seek a
postponement of the desegregation plan. The Supreme Court, meeiing in special session,
affirmed the decision in Brown v. Board of Education and ordered the pian to proceed.
Fifty years later, a federal judge declared Little Rock's schools desegregated. But the school
district remains riven by racial strife, as a new black majority on the school board clashed
with the olack school superintendent over jobs, not education.

(ullstein biid/The Image: Works)

This resistance, along with the Supreme Court’s “all deliberate speed”
order, placed a heavy burden on federal judges to dismantle what was the
fundamental social order in many communities.”’ Gradual desegregation
under Brown was in some Cases 1o desegregation at all. In 1969, a unani-
mous Supreme Court ordered that the operation of segregated school
systems stop “at once.”**

Two years later, the Court approved several remedies to achieve integra-
tion, including busing, racial quotas, and the pairing or grouping of noncon-
tiguous school zones. In Swann V. Charlotte-Mecklenburg County Schools,
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de jure segregation
Govemment-imposed

: segregation.

de facto segregation
Segregation that is not the
result of govemment
influence.

civil rights movement

The mass mobilization during
the 16603 that sought to gain
equatity of rights and oppor-
tunities for blacks in the
South and o a lesser extent
in the North, mainy through
nonviolent, unconventional
e o~ maticipation.

the Supreme Court offrrmed the right of lower courts to order the busing of
children to ensure school desegregeﬂ:ion.23 But these remedies applied only
to de jure segregation, govemment—imposed segregation {for example,
govemnment assignment of whites to one school and blacks to another within
the same comm ity). Court-imposed remedies did not apply to de facto
segregation, which is not the result of government action {for example,
racial segregation. resulting from residential patterns)-

The busing of schoolchildren came under heavy attack in hoth the North
and the South. Desegregailon advocates saw busing as 2 potemial remedy in
ynany northem cities, where schools had become segregated as white families
left the cities for the suburbs. This “white flight” had left inner-city schools
predomiﬂanﬂy black and suburban schools atmost all white. Public opinion
strongly opposed ihe busing approach, and Congress sought 10 impose limits
on busing as remedy to segregation. Tn 1974, a closely divided Court ruled
that lower couxts could not order busing across school district boundaries
urless each district had practiced racial djs(:ri_mjﬁaﬁon or school district lines
had been deliberately drawn t© achieve racial segregation.”* This ruling meant
an end to large-scale schoo} desegregation in metropolitan areas.

The Civil Rights Movement

Although the NAACP concentrated on school desegregation, it also made
peadway in other areas. The Suprere Court responded to NAACP efforts in
the late 1940s by outlawing whites-only primary elections in the South,
declaring them 10 be in violation of the Fifteenth Amendment. The Court
also declared segregation on interstate bus routes 10 be unconstitutional. and
desegregated restaurants and hotels in the District of Colymbia. Despife
hese and other decisions that chipped away at existing barriers 10 equality,
states still were denying black citizens political POWET, and segregation
remained a fact of daily life.

Dwight D. Eisenhower, who became president In 1953, was pot as con-
cermed about civil rightis as his predecessor had been. He chose to stand above
the batile between the Supreme Court and those who resisted the Court’s deci-
sions. He even refused to reveal whether he agreed with the Court’s decision
in Brown V. Board of Education. “It makes 1o difference,” Eisenhower declared,
hecause “the Constitution is a8 the Supreme Coust interprets it"%* Fisenhower
did enforce school desegregation when the safety of schoolchildren was
involved, but he appeared unwilling to do much wore to advance racial equal-
ity. That goal seemed to require the political mohilization of the people——blad(

" ynd white—in what is now known as the civil Tights movement.

Black churches served as the crucible of the movement. Mote than
places of worship, they served hundreds of other fanctions. In black com”
punities, the church was “a bulletin board to a people who owned no organs
of communication, 2 credit union to those without barnks, and even a Xind
of people’s court.”?® Some of its.preachers Were motivated by fortunc, others
by saintliness. One would prove to be 2 modern-day Moses.
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Civil Disobedience

Rosa Parks, a black woman living in Montgomery, Alabama, sounded the
first call to action. That city’s Jim Crow ordinances were tougher than those
in other southern cities, where blacks were required to sit in the back of the
bus while whites sat in the front, both races converging as the bus filled with
passengers. In Montgomery, bus drivers had the power to define and rede-
fine the floating line separating blacks and whites: drivers could order
nlacks to vacate an entire row to make room for one white or order blacks to !
stand even when some seats were vacant. Blacks could not walk through the i
white section to their seats in the back; they had to leave the bus after
paying their fare and reenter through the rear.”” In December 1955,
Parks boarded a city bus on her way home from work and took an available
seat in the front of the bus; she refused to give up her seat when the driver
ssked her to do so. She was arrested and fined $10 for violating the city
ordinance.

Montgomery’s black community responded to Parks’s arrest with a boy-
cott of the city’s bus system. A boycott is a refusal to do business with a
company or individual as an expression of disapproval or a means of coer-
cion. Blacks walked or carpooled or stayed at home rather than ride the
city’s buses. As the bus company moved close to bankruptcy and down-
town merchants suffered from the loss of black business, city officials
hegan. to harass blacks, hoping to frighten them into ending the boycott
But Montgomery's black citizens now had a leader, a charismatic twenty-
six-year-old Baptist minister named Martin Luther King, Jr. King urged the
people to hold out, and they did- A year after the boycott began, a federal
court ruled that segregated transportation systems violated the equal
protection clause of the Constitution. The boycott had proved to be an effec-
tive weapon.

In 1957, King helped organize thé¢ Southern Christian Leadership Confer-
ence to coordinate civil rights activities. He was totally committed to non-
violent action to bring racial issues into the light. To that end, he advocated
civil disobedience, the willful but nonviclent breach of unjust laws.

One nonviolent tactic was the sit-in. On February 1, 1960, four black
freshmen from North Carolina Agricultural and Technical College in Greens-
boro sat down at a whites-only lunch counter. They were refused service by
the black waitress, who said, “Fellows like you make our race look bad.”
The young men stayed all day and promised to return the next morning to
continue what they called a “sit-down protest.” Other students soon joined
in, rotating shifts so that no one missed classes. Within two days, eighty-five "0 o0 0 dnece with
students had flocked to the lunch counter. Although abused verbally and 5o individual, or nation as
physically, the students would not move. Finally, they were arested. Soon  gn expression of disapproval
people held similar sit-in demonstrations throughout the South and then in  or as a means of coercion.
the North.2® The Supreme Court upheld the actions of the demonsirators, civil disobedience
although the unanimity that had characterized its carlier decisions was gone. e witlful but nonviolent
(In this decision, three justices argued that even bigots had the right to call  breach of faws that are
on the government fo protect their property interests.)*® regarded as unjust.

boycott
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The Civil Rights Act of 1964

In 1961, a new administration, peaded by President John F. Kennedy, came
to power. At first Kennedy did not seem to be committed to civil rights. But
his stance changed as the movement gained momentum and as MOTe and
more whites became aware of the abuse being heaped on sit-in demonstra-
tors, freedom yiders fwho protested unlawiul segregaiﬁon on interstate bus
routes), and those who were trying to help blacks register to vote in southem
states. Volunieers Were being jailed, beaten, and even killed for advocating
aciivities among blacks that whites took for granted. : ‘

In late 1962, President Kennedy ordered federal troops to ensurt the safety
of James Meredith, the first plack to attend the University of Mississippi. In
earty 1963, Kemnedy enforced the desegregation of the University of Alabama.
Tn April 1963, television viewers Were shocked to see civil rights marchers
fn Birminghan, Alabama, attacked with dogs, fire hoses, and cattle prods.
(The idea of the Birmingham march was to provoke confrontations with white
officials in an effort o compel the national government o intervene on behalf
of blacks) Finally, in June 1963, Kennedy asked Congress for legislation that
would outlaw segregation in public accommodations.

Two months lateT, Martin Luther King, Ir., joined In 2 march on
Washington, D.C. The organizers called the protest “A March for Jobs and
Treedom,” signaling the economic goals of black America. More than
250,000 people, black and white, gathered peaceably at fhe Lincoln Memo-
rial to hear King speak. “I have a dream,” the great preacher extemporized,
“hat oy little children. will one day live in a nation where they will not be
judged by the color of their skin but by the content of their character.”

Congress had not yet enacted Kennedy's public accommodations bill
when he was assassinated on November 22, 1963. His successor, Lyndon
B. Johnson, considered civil xights his top legislative priority. J ohnson's long
congressional experienice and exceptional leadership ability as Senate major-
ity leader were put to good use in overcoming the considerable opposition 10
the legislation. Withiz months, Congress enacted the Civil Rights Act of 1964,
which included a vital provisjon bamring segregation in most public accommo-

dations. This congressional action was in part a reaction 0 Kennedy’s death. -

But it was also almost certainly a yesponse 1o the brutal treatment of blacks
throughout the South. Viewed from afar, it is probably fair to say that King's
efforts were necessaty but not cufficient to ensure passage of the law. And
Johnson’s efforts were sufficient but not necessary to ensure passage
Together, their efforts were necessary and sufficient to ensure enactment.
Congress had enacted civil rights laws in 1957 and 1960, but they dealt
’ primarily with voting rights. The 1964 act was the most comprehensive 1eg-
islative attempt ever to erast racial discrimination in the United Stafes-
Awmong its many provisions, the act

e Entifled all persons to “the full and equal enjoyment” of goods, services:
and privileges in places of public accommodation, witheut discrimina-
fion on the grounds of race, color, religion, of national origin {the inclu-
sion of “national origin” of place of birth would set in motion plans for
immigration reform the following year)
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e Established the right to equality in employment
opportunities

» Strengthened voting rights legislation

e Created the Equal Employment Opportunity Commis-
sion (BEOC) and charged it with hearing and investi-
gating complaints of job discrimination®

» Provided that funds could be withheld from federally
assisted programs administered in a discriminatory
manner ‘ ’

The last of these provisions had a powerful effect’ on
school desegregation when Congress enacted the Elemen-
tary and Secondary Education Act in 1965. That act
provided billions of federal dollars for the nation’s schools;
the threat of losing that money spurred local school boards
to formulate and implement new plans for desegregation.

The 1964 act faced an immediate constitutional chal-
lenge. Its opponents argued that the Constitution does not
forbid acts of private discrimination—the position the
Supreme Court itself had taken in the late ninefeenth
century. But this time, a unanimous Court upheld the law,
declaring that acts of discrimination impose substantial
burdens on interstate commerce and thus are subject
to congressional control’ In a companion case, Ollie
McClung, the owner of a small restaurant, had refused to
serve blacks. McClung maintained that he had the freedom
to serve whomever he wanted in his own restaurant. The
Jjustices, however, upheld the government’s prohibition of
McClung's racial discrimination on the grounds that a
substantial portion of the food served in his restaurant
had moved in interstafe commerce.’* Thus, the Supreme
Court vindicated the Civil Rights Act of 1964 by reason of
the congressional power to regulate interstate commerce
rather than on the basis of the Fourteenth Amendment.
Since 1937, the Court had approved ever-widening author-
ity to regulate state and local activities under the commerce
dause. It was the most powerful basis for the exercise of
tongressional power in the Constitution.

President Johnson’s goal was a “great society.” Soox
A constitutional amendment and a series of civil rights (LB] tjbrary/Photo by Yoichi R. Okamoto)
laws were in place to help him meet his goal:

Martin Luther King, Jr., wes a Baptist minister
who believed in the principles of nonviolent :
protest practiced by India’s Mohandas RS _ ; :
(Mahatma) Gandhi. This photograph captures ™ - oo
King at a meeting with President Lyndon: R
Johnson and other civil rights leaders in the R
White House cabinet room on March 18, 1966; ~ .+ -
King later joked that he was instrucfed to reach. R
the White House south gate by “imegular R
routes,” chuckling that he *had to sneak in the
back door.” King, who won the Nobel Peace
Prize in 1964, was assassinated in 1668 in
Memphis, Tennessee. '

ince 1872, tha EEOC has had the power to institute legal proceedings on behalf of employees
Who aliege that they have been victims of itegal diserimination.
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set-aside

A purchasing or contracting

provision that reserves a cer-
in percentage of funds for

minority-owned contraciors.

e The Voting Rights Act of 1965 empowered the attorney general to send
voter registration sup ervisors to areas in which fewer than half the eligi-
ble minority voters had been registered. This act has been credited with
doubling black voter registration in the South in only five years.”?

e The Fair Housing Act of 1968 banned discrimination in the rental and
sale of most housing. ’ '

The Continuing Struggle over Civil Rights

Tn the decades that followed, it became clear that civil rights laws on the
books do not ensure civil rights in action. In 1984, for example, the Supreme
Court was called on to interpret a law forbidding sex discrimination in
schools and colleges that receive financial assistance from the national
government: Must the entire institution comply with the regulations, or only
those portions of it that receive assistance?

In Grove City College v. Bell, the Court tuled that government educa-
tional grants to students implicate the institution as & zecipient of govern-
ment funds; therefore, it must comply with government nondiscrimination
provisions. However, oply the specific department or program yeceiving the
funds (in Grove City’s case, the financial aid program), not the whole institu-
tion, was barred from discriminating. > Athletic departments rarely receive
such government funds, so colleges had no obligation to provide equal
opportunity for women in their sports programs.

The Grove City decision had widespread effects because three other
important civil rights laws were worded similarly. The implication was that
any law barring discrimination on the basis of race, seX, age, oI disahility
would be applicable only to programs receiving federal funds, not to the
entire institution. So a university laboratory that received federal research
grants could not discriminate, but other departments that did not receive
federal money could. The effect of Grove City was to frustrate enforcement
of civil rights laws. In keeping with pluralist theory, civil rights and women's
groups shifted their efforts to the legislative branch.

Congress reacted immediately, exercising its lawmaking power to chedk,
the law-interpreting power of the judiciary. Congress can revise national laws

fo counter judicial decisions; in this political chess game, the Court’s move is.

hardly the last one. Legislators protested that the Court had misinterpreted the
intent of the antidiscrimination laws, and they forged a bipartisan effort to
.make that intent crystal clear: if any part of an institution gets federal money,
no part of it can discriminate. Their work led to the Civil Rights Restoration
Act, which became law in 1988 despite a presidential veto by Ronald Reagar-

Although Congress tried to restore and expand civil rights enforcement,
the Supreme Court weakened it again. The Court restricted minority contrac
tor set-asides of state public works funds, an arrangement it had approved
in 1980. (A set-aside is-a purchasing or contracting provision that reserves
a certain percentage of funds for minority-owned contractors.) The five-
person majority Teld that past societal discrimination alone cannot serve as
the bass for rigid quotas.®®
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Buttressed by Republican appointees, the Supreme Court continued to
arrow the scope of national civil xights protections in a string of decisions
\at suggested the ascendancy of a new conservative majority more concerned
ith freedom than equa]ity.35 To counter the Court’s changing interpretations
f civil rights laws, liberals tumed to Congress to restore and enlarge earlier
ourt decisions by writing them into law. The result was a comprehensiye new
il rights bill. The Civil Rights Act of 1991 reversed or altered twelve Court
ecisions that had narrowed civil rights protections. The new law dlarified and

anded earlier legislation and increased the costs to employers for inten-
onal, illegal discrimination. Confinued resentment generated by equal
utcomes policies would move the battle back to the courts, however.

acial Violence and Black Nationalism

ncreased violence on the part of those who ‘demanded their civil rights and
hose who refused to honor them marked the mid- and late 1960s. Violence
\gainst civil rights workers was confined primarily to the South, where vol-
inteers contimued to work for desegregation and to register black voters.
\mong the atrocities that incensed even complacent whites were the borab-
ng of dozens of black churches; the slaying of three young civil rights
vorkers in Philadelphia, Mississippi, in. 1964 by a group of whites, among
hem deputy sheriffs; police violence against demonstrators marching peace-
fully from Selma, Alabama, to Montgomery in 1965; and the assassination
+f Martin Luther King, Jr., in Memphis in 1968.

Black violence took the form of rioting in northern inner cities. Civil
rights gains had come mainly in the South. Northern blacks had the vote
and were not subject to Jim Crow laws, yet most lived in poverty. Unem-
ployment was high, opportunities for skilled jobs were limited, and eamings
were low. The segregation of blacks into the inner cities, although not sanc-
tioned by law, was nevertheless real; their voting power was minimal
because they constituted a small minority of the northern population. The
solid gains made by southerm blacks added to their frustration. Beginning in
1964, northern hlacks took to the streets, burning and looting,. Riots in 168
cities and towns followed King’s assassination in 1968, and many were met
with violent responses from urban police forces and the National Guard.

The lack of progress toward equality for northern blacks was an impor-
tant factor in the rise of the black nationalist movement in the 1960s. The
Nation of Islam, or Black Muslims, called for separation from whites rather
than integration and for violence in return for violence. Malcolm X was
their leading voice until he distanced himself from the Muslims shortly
before his assassination by fellow Muslims in 1965. The militant Black
Panther Party generated fear with its denunciation of the values of white
America, Tn 1966, Stokely Carmichael, then chairman of the Student Non-
Violent Coordinating Committee (SNC(), called on blacks to assert, “We
want black power,” in their struggle for civil rights. Organizations that had

espoused integration and nonviolence now argued that blacks needed power
more than white friendship.

Have we gone too far in
pushing equal rights ... or
not far enough? After
reading the material in |
this chapter, would you
answer that question X
clifferently? Take IDEAlog's |
selfdest, ! !
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The movement had several positive effects. Black nationalism instilled
and promoted pride in black nistory and black caltare. By the end of the
decade, U.S. colleges, and unpiversities were beginning 10 jnstitate black stud-
ies programs- More black citizens Were voting than ever before, and their
voting power was evident: increasing pumbers of blacks were winning elec-
tion to public office. In 1967, Cleveland’s yoters elected Carl Stokes, the first
black mayor of a major American city. And by 1969 black representatives
formed the Congressional Black Caucus. These achievements WeIe incentives
for other groups that also faced barriers to equality.

Civil Rights for Other Minorities

Recent civil rights laws and court decisions protect members of all minority
groups. The Supreme Court underscored the breadth of this protection in an
importaxit decision in 198757 The justices ruled unanimously that the Civil
Rights Act of 1866 (known today as Section 1981) offers proad protection
against discrimination to all minonites. Previously, members of white ethnic
groups could not invoke the law in bias suits. Under the 1987 dedision,
members of any ethnic group canl recover money damages if they prove they
have been denied a job, excluded from rental housing, oI subjected to
another form of discrimination prohibited by the law. The 1964 Civil Rights
Act offers similar protections put specifies styict proceduxes for filing suits
that tend to discourage litigation. Moreover, the remedies in- most cases are
limited. In job discrimination, for example, back pay and reinstatement are
the only remedies. Section 1981 has fewer hurdles and allows litigants {0
seek punitive damages (damages awarded by a court as additional punish-
ment for a serious wrong). Tn some respects, then, the older law is a more,
potent weapon than the newer one in fighting discrimination.

Clearly, the civil rights movement has had an effect on all minorites.
Tere we examine the civil rights struggles of four groups- Native Americans
jmmigrant groups (the largest of which are Latinos), people with disabilities,
and homosexuals. )

Native Americans

During the eighteenth -nd nineteenth cepturies, the T1.S. government took
Indian lands, isolated Native Americans on reservations, and denied them
polit}cal and social rights. The government’s dealings with the Tndians Were
often marked by violence and broken promises. The agencies Tesp onsible for
administering Indian ceservations kept Native Americans poor and depen-
dent on the national government. :

The national govermment switched policies at the beginning of the twen-
Heth century, promoting assimilation instead of separation. The govemmf:ﬂt
panped the use of native Janguages and religious rituals; it sent India chil-
dren to boarding schools and gave them non-Indian names. In 19724, Indians
received U.S. citizenship. Until that fime, they had been considered membess
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of tribal nations whose relations with the 1.S. government, were determined
by treaties. The Native American population suffered badly during the Great
Depression, primarily because the poorest Americans were affected most
severely but also because of the inept administration of Indian reservations,,
{Today, Native Americans make up less than 1 percent of the population.)
Poverty persisted on the reservations well after the Depression was over, and
Indian land holdings coutinued to shrink through the 1950s and into the
1960s—despite signed treaties and the religious significance of portions of
the lands they lost. In the 1960s, for example, a part of the Hopi Sacred
Circle, which is considered the source of-all life in the Hopi tribal religion, .
was strip-mined for coal- ' : ‘
Anger bred of poverty, unemployment, and frustration with an uncaring
government exploded in militant action in late 1969, when several American
Tndians seized Alcatraz Island, an abandoned island in San Francisco Bay.
The group cited an 1868 Sioux treaty that entifled them to unused federal
lands; they remained on the island for a year and a half. In 1973, armed mem-
hers of the American Indian Movement seized eleven hostages at Wounded
Knee, South Dakota, the site of an 1890 massacre of two hundred Sioux
{Lakota) by U.S. cavalry troops. They remained there, occasionally exchanging i
gunfire with federal marshals, for seventy-one days, until the government i
agreed to examine the treaty rights of the Oglala Sioux.”®
In 1946, Congress enacted legislation establishing an Indian claims com-
mission to compensate Native Americans for land that had been taken from ‘ i
them. Tn the 1970s, the Native American Rights Fund and other groups used B
that legislation to win important victories in the courts, The tribes won the ' - Z‘;!-I
retumn of lands in the Midwest and in the states of Oklahoma, New Mexico, . N
and Washington. In 1980, the Supreme Court ordered the national govern-
ment to pay the Sioux $117 million plus interest for the Black Hills of South -
Dakota, which had been stolen from them a century before. Other cases, QItl;
involving land from coast to coast, are still pending. - :
The special status accorded Indian tribes in the Constitution has proved
attractive to a new group of Indian leaders. Some of the 565 recognized
tribes have successfully instituted casino gambling on their reservations,
even in the face of state opposition to their plans. The tribes pay no taxes on
their profits, which has helped them make gambling a powerful engine of
economic growth for themselves and has given a once impoverished people 3
undreamed-of riches and responsibilities. Congress has allowed these devel-
opments, provided that the tribes spend their profits on Indian assistance i b
programs. 1 1
It is jmportant to remember that throughout American. history, Native P
Americans have been coerced physically and pressured economically to
assimilate into the mainstream of white society. The destiny of Native
Americans as viable groups with separate identities depends in no small mea-
sure on curbing their dependence on the national government.® The wealth
Created by casino gambling and other ventures funded with gambling profits
may prove to be Native Americans’ most effective weapon for regaining their b
heritage, T
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immigrant Groups |

The Statue of Liberty stands at the entrance to New York harbor, a gift from
the people of France to commemorate the centennial of the Unpited States. It
is an icon of the United States in the wonld, capturing the belief that this
coumiry is a beacon of liberty for countless jpmigrants far and wide. We are
4 pation of immigrants. But the truth is more complex. Until 1965, the laws
that governed immigration were rooted in invidious discrimination. Liberty's
beacon drew millions of undocumented or illegal immigrants. Efforis to stem
this tide brought unanticipated consequences, but further yeform has failed
to stop the flow of illegal immigrants o these shores.

For most of the first half of the twentieth century, immigration rules
established a strict quota system that gave a cear advantage to Northern
and Western Huropeans and guaranteed that few Southern o1 Fastern Euro-
peans, Asians, Africans, and Jews would enter the country by legal means.
This was akin to the same unjustified discrimination that had subjugated
blacks since the end of e Civil War. In the same spirit that championed
civil rights for African Americans, a Once reluctant Congress changed the
rules to end discrimination on the basis of national origin. In 1965, Presi-
dent Lyndon Jobnson signed a new immigration bill into law at the Statue
of Liberty. Henceforth, the invidious guota system was gone; EVEIyone was
supposed to have an equal chance of jmmigrating to the United States. Upon
signing the bill, Johnson remarked that there was nothing revolutionary
about the law. “It will not reshape the structure of our daily lives or
add importantly to either our wealth or our power.” Within a few years,
Johmson’s prediction proved fyndamentally wrong- '

One purpose of the new law was to reunite families. It gave preference
to relatives of jmmigrants already here, but since the vast majority of these.
legal immigrants came from Northern oI Western Europe, the expeciation
was that reuniting families would continue the earlier preferences. Another
provision gave preference in much smaller numbers to fmmigrants with
uch needed skills, such as doctors and engineers. It mever occurred to the
law’s designers that African doctors, Indian engineers, Philippine nurses, 0T
Chinese software programimers would be able to immigrate. Word trickled
out to those newly eligible to come. Once here, these jmmigrants peﬁﬁoned
for their relatives to come. And those family members petitioned for yet
others. As a result of this «cjiain migration,” entire extended families estab-
lished themselves in the United States, and the Jaw Jid nothing to stavnch
the flow of illegal immigrants.

The demand for cheap labor in agriculture and manufactoring proved an
enticing lure to many of the pocr with access to America’s southern border.
The personal risk in crossing the porder illegally was often outweighed by
the possible gain in employment and 2 new, though illegal, start. There Was
no risk of imprisonment, merely a return 1o south of the border and perhaps
apother attempt to CIOSS into a “promised land.” During the post- 1965
period, millions of men and women chose personal 1isk for the possibility of
3 better future.




Tn 1986, Congress sought to fix a system that by all accounts was broken. It
sought to place the burden of enforcernent on employers by imposing fmes for
niring undocumented workers and then by offering ammesty to resident illegal
jmmigrants who were in the United States for at least five years. But lax gov-
ernment enforcement and ease in obtaining falsified worker documents Such as
a “green card” doomed the enforcement strategy. Tilegal immigrants continued
to enter the United States, the maj ority from Mexico (see Figure 16.1).

By 2006, politicians were ready for another round of reform, motivated
by over 11 million illegal immigrants in the United States {triple the number
since the previous reform effort twenty years earlier); state and local govern-
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ments in border states that were hit hard for the cost of public services {for
example, health and education) for illegal immigrants; and the threat to
national security in a post-9/11 world posed by porous, unguarded borders.

While the public is opposed to illegal immigrants obtaining driver's
licenses or health care, it is important to note that in 2005, illegal immigrants
paid an estimated $7 billion in Social Security taxes with little or nothing in
refurn from the government.

ILLEGAL IMMIGRANTS BY CQUNTRY OF DRIGIN
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In 2009, there were 31.2 million foreign-bom peopie living in America. The Department of Homeland Security “estimates that the
unauthorized immigrant population Tiving in the United States decreased to 70.8 million in January 2009 from 11.6 million in
January 9008. Between 2000 and 2009, the unauthorized population grew by 27 percent.”

Sources: Michag! Hoefer, Nancy Rytina, and Bryah C. Baker, “Estimates of the Unautharized Immigrant Popidation Residing in the United States:
JﬁﬁUary 9009,” Office of Imrigration Statistics of the DMS, January 20110, h'ctp.-lfmvw.dhs.sc-leliblarylasse%s!s{ntisticsfpublications/ .
ols_jli_pe_9009.pdf; Jeffrey S, Passel and D'Vers Cohn, “Table 5: Comparing Crcupations of Us-Bom and Unauthorized Immigrant Workers,

. 9008," in A Portrait of Unauthorized Immigrants in the United States (Washington, D.C.: Pew Hispanic Cenfer, 14 April 2009),
hitr-//ipewhispanic.orgffiles/reports/107.pdif.
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ERRE Sh ok e S

't E Protesters gathered outside the Arizona
Capitol Saturday, May 1, 2010 in Phoenix to

=.f!- - demonsate their opposition to Atizena’s
A controversial new mmigration bili. A federal

judge held key provisions void on federalism
grounds shortly before the law was to take
effect.

(AP Photo/Matt York)

¥

Taking a Jesson from the civil rights struggle f
Aftican Americans, immigrant organizers in 2006 pul
licly voiced their opposition to new legislation th
would fence off large sections of the U.S.-Mexgican bo
der and make flegal aliens criminals who face penalti
in excess of a year in prison. Immigrants from a wic
range of ethnic communities responded with larg;

scale, peaceful protests across the United States. The

point was to demonstrate their quest for legal status ar
their deep resistance to the concept that their me
presence was to be taken as a criminal act. Buf a maji
overhaul of immigration policy orchestrated by the Bus
administration and Senate Democrats failed in 200
Republicans abandoned the president as conservatiy
critics, abetted by talk radio programs, insisted-on labe
ing the effort a form of ammesty for lawbreakers. T
their part, Democrats brought the bill to the Senate flow
without committee hearings, hoping that any bill wou
be better than no bill. Senator Edward M. Kennec
(D-Mass.}, the bill’s chief Democratic architect, sa
many senators “voted their fears, not their hopes.”
Frusization brought about by hard economic tim
tends to make illegal immigrants easy targets. This
especially the case in Arizona, which experiences t
greatest number of illegal border crossings from Mes
ico and has a large Hispanic population. With a surg
in violence resulting from drug smuggling and hums
trafficking at its border, the Axizona legislature
backed by strong public opinion—adopted the stricte
state immigration law in the nation in 2010. Amor
its many provisions, the Suppozt Our Law Enforc
ment and Safe Neighborhoods Act makes it a crin
for an alien to be in Arizona without carrying leg
documents and obligates the police o determine
person’s immigration status if there’s a Teasonab
suspicion that the person is an illegal alien. It al
steps up state and local law enforccment of feder

jmmigration laws and cracks down on those shelte

ing, hiring, and transporting illegal aliens. In July 2010, a federal judge -
Phoenix struck down key provisions of the law on federalism grounds, citi
Arficle I, Section 8, of the Coustitution, which vests exclusive power over natt
ralization (the process of citizenship)—
portation of liens—in the national government, not the states. (See Chapter 4)
Many Latinos bave a xich and deep-rooted heritage in America, but uni

the 1920s, that heritage was largely confined to the southwestern staies, pa
ticularly California. Then unprecedented numbers of Mexican immigran
came to the United States in search of employment and a better Jiis

d by implication over exclusion and d
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Businesspeople who saw in them a source of cheap labor welcomed them.
Many Mexicans became farm workers; others settled mainly in crowded,
low-Tent, inner-city districts in the Southwest, forming their own barrios, or
neighborhoods, within the cities, where they maintained the customs and
values of their homeland.

Like blacks who had migrated to northern cities, most new Latino immi-
grants found poverty and discrimination. And like poor blacks and Native
Americans, they suffered disproportionately during the Great Depression.
About one-third of the Mexican American population (mainly those who
had been migratory farm workers) returned to Mexico during the 1930s.

World War II gave rise to another influx of Mexicans, who this tithe were
primarily courted to work farms in California. But by the late 1950s, most
farm workers—blacks, whites, and Hispanics—were living in poverty. Latinos
who lived in cities fared little better. Yet millions of Mexicans continued to
cross the border into the United States, both legally and illegally. The effect
was to depress wages for farm labor in California and the Southwest.

TIn. 1965, Cesar Chavez led a sitike of the United Farm Workers union
against growers in California. The strike lasted several years and eventually,
in combination with a' national boycott, resulted in somewhat better pay,
working conditions, and housing for farm workers.

In the 1970s and 1980s, the Latino population continued to grow, and
to grow rapidly. The 20 million Latinos living in the United States in the
1970s were still mainly Puerto Rican and Mexican American, but they were
joined by immigrants from the Dominican Republic, Colombia, Cuba, and
Ecuador. Although civil rights legislation helped them to an extent, they
were among the poorest and least educated groups in the United States. .
Their problems were similar to those faced by other nonwhites, but most
also had to overcome the further difficulty of leaming and using a new lan-
guage. - ' : ' :

One effect of the language barier is that voter registration and voter
turnout among Hispanics are lower than among other groups. The creation
of nine Hispanic-majority congressional districts ensured a measure of rep-
resentation. These majority minority districts remain under scrubny as a
result of Supreme Court decisions prohibiting race-based districting. Also, ;
voter turnout depends on effective political advertising, and Hispanics have " i
not been targeted as often as other groups with political messages in Spanish. : i
But despite these stumbling blocks, Hispanics have started to exercise a measure
of political power. ' j

Hispanics occupy positions of power in national and Iocal arenas. His- F
panics or Latinos constitute nearly 13 percent of the population and 4 per-
cent of Congress. The 109th Congress (2005-2007) convened with a diverse
group of twenty-six members of Hispanic descent: twenty-four in the House
and two in the Senate. The National Hispanic Caucus of State Legislators,
which has over three hundred members, is an informal bipartisan group
dedicated to voicing and advancing issues affecting Hispanic Americans.
The appointment of Somia Sotomayor to the U.S. Supreme Court in 2009,
and the growing number of Hispanics appointed to the lower federal courts, ) ‘
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signaled yet another milestone in the quest for equality for America’s largest
minority group.

Americans with Disabilities

Minority status is not confined to racial and ethnic groups. After more thay
two decades of struggle, 43 million Americans with disabilities gained
recognition in 1990 as a protected minorily with the enactment of the
Americans with Disabilities Act (ADA). The law extends the protections
embodied in the Civil Rights Act of 1964 to people with physical or menta]
disabilities, including people with AIDS, alcoholism, and drug addiction. }
guarantees them access to employment, transportation, public accommoda-
tions, and communication services.

The roots of the disabled rights movement stem from the period after
World War IL Thousands of disabled veterans returned to a country and 2
society that were insensitive to their needs. Institutionalization seemed the hest
way to care for people with disabilities, but this approach came under increas-
ing fire as people with disabilities and their families sought care at home.

Advocates for persons with disabilities found a ready model in the exist-
ing civil rights laws. Opponents argued that the changes mandated by the
1990 law (such as access for those confined to wheelchairs) could cost
billions of dollars, but supporters replied that the costs would be offset by an
equal or greater reduction in federal aid to people with disahilities, who
would rather be working,

The law's enactment sct off an avalanche of job discrimination com-
plaints filed with the national government's discrimination watchdog
agency, the EEOC. By 2005, the EEQOC had received almast 220,000 ADA-
related complaints. Curiously, most complaints came from already employed
people, both previously and recently disabled. They charged that their
employers failed to provide reasonable accommedations as required by the
law. The disabilities cited most frequently were back problems, mental
illness, heart trouble, neurological disorders, and substance abuse.*”

A deceptively simple question lies at the heart of many ADA suits; What
is the meaning of disability? According to the EEOC, a disability is “a physical
or mental impairment that substantially lmits one or more major life activi-
es.” This deliberately vague language has thrust the courts into the role of
providing needed specificity, a path that politicians have feared to tread.*

Congress moved a step closer in 2008 to passing a revision to the ADA.
The legislation would increase protections for people with disabilities by
making it easier for workers to prove discrimination. The legislation would
give protection to people with epilepsy, diabetes, cancer, cerehral palsy,
muliiple sclerosis, and other ailments. Federal court decisions had denied
protection under the ADA because the disabling conditions were controlled
by medication or were in remission. The House passed the bill by a wide
margin, but the legislation remained stalled in the Senate.

A change in the nation’s laws, no matter how welcome, does not ensure -
a change in people’s attitudes. Laws that end racial discrimination do not
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extinguish racism, and laws that ban biased treatment of people with dis-
gbilities cannot mandate their acceptance. But civil rights advocates predict
that bias against people with disabilities, like similar biases against other
minorities, will wither as they become full participants in society-

Homosexual Americans

Jhune 27, 1965, marked the beginning of an often overlooked movement for
civil rights in the United States. On that Frday evening, plainclothes officers
of the New York City police force raided a.gay bar in Greenwich Village ~

* mown as the Stonewall Tan. The police justified the raid because of their sus-
picions that Stonewall had been operating without a proper Jiquor license. In
TeSpOnse, hundreds of citizens took to the streets in protest. Violent clashes
and a backlash against the police involving hundreds of people ensued for
several nights, during which cries of “Gay power!” and “We want freedom!”
could be heard. The event becarmne known as the Stonewall Riots and served as
the touchsione for the gay liberation movement in the United States.**

Stonewall led to the creation of several political interest groups that
have fought for the civil Iiberties and civil rights of members of the gay and
lesbian communities. One in particular, the National Gay and Lesbian Task

-Force (NGLTF), successfully lobbied the U.S. Civil Service Commission. in
1973 to allow gay people to seIve in public employment. More recently, in
1999, the NGLTF founded the Legistative Lawyering Progran, designed to
work for progressive Jegislation at both the federal and state levels. Another
organization, the Human Rights Campaign, founded in 1980, today boasts a
membership of over 700,000. One of its current priotities is t0 seck passage
of an employment nopdiscrimination act fo prevent U.S. citizens from being
fired from their jobs for being gay.

Alihough once viewed as being on the fringe of American society, the
gay community to day maintains a visible presence in national politics. Two
openly gay members serve in the U.S. House of Representatives (110th Con-
gress): Barney Frank {D-Mass.} and Tammy Baldwin (D-Wisc.). But gay and
Jeshian issues scem Jess paramount than other issues to the American public.
Tn the 2004 clection, the econowsy and the Traq war were more important to
voters than same-seX marriage.” Financial support for candidates and
groups favoring gay and lesbian rights has declined since 2000.* '

Gays and lesbians have made significant progress since the early 1970s,
but they still have a long way to go to enjoy the complete meni of civil rights
now written into laws that protect other minority groups. In addition to some
of the civil liberties concerts noted in Chapter 15, gays and leshians are still
unable to serve openly in the U.S. military, despite attempts by the Clinfon
administration, and later the Bush adminisiration, to itprove conditions
through its “don’t ask, don’t tell” policy, which some observers wmaintain has : .
actually made things WoIse for homosexuals in yniform. In 2010, President
Obama indicated his plan to repeal the policy within a year through a coordi-
nated effort with Congress and the military.*® Also, because domestic partner
benefits are not recognized uniformly across the United States, same-SeX
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Julie and Hillary Goodridge,
along with their daughter,
Annie, were the first gay
couple to obtain a marriage
license from Boston registrar
Judiith A. McCarthy in May
2004, After affiming the
mith of the information they
provided and paying the
requisite fee, they headed
to the altar, Amed with
their license, a minister
pronounced the couple
“fuily and legally married.”
Matital bliss ran out for the
Goodridges two years [ater,
They filed for divorce in
2006.

. (BAVID L. RYAN/Boston Globe/
Landiov)

partners are unable to take fifll advantage of laws that allow citizens to leave
their personal estates to family members. And finally, they often cannot sign
onto their partner’s health-care plans (except when compatty policies allow it);
heterosexual couples enjoy this employment benefit almost without exception.

The demand for equality found a new voice in 2003 when the highes;
court in Massachusetts held, in a 4-3 ruling, that same-sex couples have 5
state consttutional right to the “protections, benefits, and obligations of
civil marriage.” The majority rested its holding on the Massachusetts Consti-
tution, which affirms the dignity and equality of all individuals. The Justices
acknowledged that the Massachusetts Constitution is more protective of
equality and liberty than the federal Constitution, enabling actions that the
U.S. Supreme Court might be unwilling or unable to take 46

The decision challenged the state legislature, which sought a compro-
mise o avoid an affirmation of same-sex marriage. The High Court rejected
this maneuver, setting the stage for a state constitutional amendment limit-
ing marriages to unions between a man and a woman. At least thirty-seven
states prohibit recognition of marriages between same-sex couples. Only
residents of states that recognize the validity of same-sex marriage may
legally marry today in Massachusetts. But it will be years before the lengthy
amendment process runs its course. '

In 2008, the California Supreme Court ruled 4-3 that same-sex couples
have a state constitutional right to marry. State law and a statewide initia-
tive approved in 2000 defined marriage as a’union between a man and z
woman. The question before the court was whether those laws violated
provisions of the state constitution Drotecting equality and the right to
mamny. “In view of the substance and significance of the fundamenta] con-
stitutional right to form a family relationship,” wrote Chief Justice Ronald




Gender and Equal Rights: The Women's Moverment 549

M. George, “the California Constitution properly must be interpreted to
guarantee this basic civil right to all Californians, whether gay or heterosex-
ual, and to same-sex couples as well as to opposite-sex couplés.“"‘Tr

The ruling was celehrated in San Francisco’s large g2y copmunity and
denounced by religious and conservative groups throughout the. state who
supported a ballot initiative that would amend the state constitution to ban
same-Sex marriages and overtum the decision. The initiative passed in 2008,
overturning the raling by defining marriage in the state constitution as a urion
between one man and one woman. The initiative Is now under constitutional
challenge in the federal cotirts, and it is likely that the U.S. Supreme Court will
finally decide the matter. While conceding that Californians could defme their
own rules, attorney Theodore Olson argued that those rules could pot take
away a fundamental right. The case botls down to marriage and equality- Is
marriage a fumdamental constitutional Tight? If so, then everyone is entitled to
exercise that right unless the government has compelling reasons to curtail it*

A 2000 Supreme Court decision, Boy Scouts of America V. Dale, illustrates
both the continuing legal struggles of gays and lesbians for civil rights and
the modermn conflict between freedom and equality. James Dale began his
mvolvement in scouting in 1978 and ten years later achieved the esteemed
rarik of Bagle Scout. In 1985, he applied to and was accepted for the position
of assistant scoutmaster of Troop 73 in New Jersey. Shortly after, in 1990, the
Boy Scouts revoked Dale’s membership in the organization when it Jearned
that he had become a campus activist with the Rutgers University Lesbian/
Gay Alliance. The Boy Scouts argued that because homosexual conduct was
inconsistent with its mission, the organization enjoyed the right to revoke his
membership. Dale argued that the Scouts’ actions violated a New Jersey law
that prohibited discrimination on the basis of sexual. orjentation in places of
public accommodation. The U.S. Supreme Court resolved this conflict in a
narrow 5-4 decision and sided with the Scouts. The majority opinion, auth-
ored by Chief Justice William H. Rehnquist, maintained that New Jersey's
public accommodations law violated the Boy Scouts’ freedom of association,
otrtweighing Dale’s claim for equal treatment. The dissenters, led by Justice
John Paul Stevens, maintained that equal treatment outweighed free associa-
tion, They reasoned that allowing Dale to serve as ai assistant scoutmaster
did not impose serious burdens on the Scouts or force the organization “to
communicate any message that it does not wish to endorse.”®

Gender and Equal Rights:
The Women'’s Movement

Together with unconventional political activities such as protests and sit-ins,
conventional political tools such as the ballot box and the lawsuit have
brought minorities in America a measure of equality. The Supreme Court,
once responsible for perpetuating inequality for blacks, has expanded the
array of legal tools av {lable to all minorities to help them achieve social
equality. Women, {00, have benefited from this change.

Do you support a consti-
sutional amendment that

wouid bar mariages
etween gay and iesbian
couples? Take IDEAI0Z'S
self-iest.

e e
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protectionism

The notioh that women must
be protected from life’s
cruelties; until the 1970s, the
basis for laws affecting
women's civil righs.

brotectionism

Until the early 1970s, laws that affected the civil rights of women were based
on traditional views of the relationship between men and women. At the heart
of these laws was protectionism—the notion that women must be sheltered
from life’s harsh realities. Thomas TJefferson, author of the Declaration of Inde-
pendence, believed that “were our state a pure democracy there would still be
excluded from our deliberations women, who, to prevent deprivation of -
morals and ambiguity of issues, should not mix promiscuously in gatherings
of men.”® And “protected” they were, through laws that discriminated
against them in employment and other areas. With few exceptions, women
were also “protected” from voting 1ntil early in the twentieth century.

The demand for women's rights arose from the aboljtion movement and
later was based primarily on the Fourteenth Amendment’s prohibition of -
laws that “abridge the privileges or immunities of citizens of the United
States.” However, the courts consistently rebuffed challenges to protectionist
state laws. In 1873, the Supreme Court upheld an Illinois statute that prohib-
sted women from practicing law. The justices maintained that the Fourteenth
Amendment had no bearing on a state’s authority to regulate admission of
members to the bar.”’

Protectionism reached a peak in 1908, when the Court upheld an Oregon
Jaw limiting the number of hours women could work.?? The decision was rife
with assumptions about the nature and role of women, and it gave wide lati-
tude to laws that “protected” the “weaker sex.” It also led to protectionist
legislation that barred women from working more than forty-eight hours a
week and from working at jobs that required them to lift more than thirfy-five
pounds. (The average work week for men was sixty hours or longer.} In effect,
women were locked out of jobs that called for substantial overtime (and over-
time pay) and were shunted to jobs that men believed suited their abilities.

Protectionism can take many forms. Some etnployers hesitate to place
women at risk in the workplace. Some have excluded women of child-
bearing age from jobs that involve exposure to toxic substances that could
harm a developing fetus. Usually such jobs offer more pay to corapensate
for their higher risk. Although they too face reproductive risks from toxic
substances, men have experienced no such exclusions. .

Tn 1991, the Supreme Court struck down a company’s fetal protection
policy in strong terms. The Court relied on amendments to the 1964 Civil

. Rights Act providing for only a very few narrow exceptions to the principle

that unless some workers differ from others in their ability to work, they
must be treated the same as other employees. “In other words,” declared the
majority, “women as capable of doing their jobs as their male counterparts
may not be forced to choose between having a child and having a job.”™

Political Equality for Women

With a few exceptions, women were not allowed to vote in this country until
1920. In 1869, Francis and Virginia Minor sued a St. Louis, Missouri, regis-
trar for not allowing Virginia Minor to vote. In 1875, the Supreme Court




Gender and Equal Rights: The Women's Movement 551

held that the Fourteenth Amendment’s privileges and immunities clause did
not confer the right to vote on all citizens or require that the states allow
women fo vote.”* -

The decision clearly slowed the movement toward women's suffrage, but
it did not stop it. In 1878, Susan B. Anthony, a women’s rights activist, con-
vinced a U.S. senator from California to introduce a constitutional amend-
ment requiring that “the right of citizens of the United States to vote shall
not be denied or abridged by the United States or by any State on account
of sex.” The amendment was introduced and voted down several times over
the next twenty years. Meanwhile, as noted in Chapter 7, a number of states,
primarily in the Midwest and West, did grant limited suffrage to women.

The movement for women's suffrage became a political battle to amend
the Constitution. In 1917, police arrested 218 women from twenty-six states
when they picketed the White House, demanding the right to vote. Nearly
one hundred went to jail, some for days and others for months. The movement
culminated in the adoption in 1920 of the Nineteenth Amendment, which gave
women the right to vote. Tts wording was that first suggested by Anthony.

The right of women to vote does not ensure that women representatives
will be elected to public office. Beginning in the 1990s, several countries
$ought to ensure elected representation of women by the use of gender quo-
tas. The results have been mixed. (See “Politics of Global Change: Gender

" Quotas for Representatives in Lower Legislative Houses.")

Meanwhile, the Supreme Court continued to act as the benevolent
protector of women. Women entered the work force in significant numbers
during World War I and did so again during World War II, but they received

lower wages than the men they replaced. Again, the justification was the .

“proper” role of women as mothers and homemakers. Because society
expected men to be the principal providers, it followed that women’s earn-
ings were less important to the family’s support. This thinking perpetuated
inequalities in the workplace. Economic equality was closely tied to social
attitudes. Because society expected women to stay at home, the assumption
was that they needed less education than men did. Therefore, they tended
to qualify omly for low-paying, Jlow-skilled jobs with little chance for
advancement.

Prohibiting Sex-Based Discrimination

The movement to provide equal rights to women advanced a step with the
passage of the Equal Pay Act of 1963, which required equal pay for men and
women doing similar work. However, state protectionist laws still had the
effect of restricting women to jobs that men usually did not want. Where
employment was stratified by sex, equal pay was an empty promise. To
remove the restrictions of protectionism, women needed equal opportunity for
employment. They got it in the Civil Rights Act of 1964 and later legislation.
The objective of the Civil Rights Act of 1964 was to eliminate racial dis-
Crimination in America. The original wording of Title VII of the act prohib-

ited employment discrimination based on race, color, religion, and national -

Nineteenth Amendment
The amendment o the Con-
stitution, adopted in 1920,
that ensures women of the
right to vote. '

¥

i
i
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Gender Quotas for Representatives in Lower Legislative Houses =~

One way to assure the election of wormen 10 public quota system that women must constitute a certain per-
office is to mandate it Several countries have taken this  cenfage of number of elective positions. The philo-
step, with mixed resuits. Cne approach s to establisha  sophical justification behind this idea is fled to the

Figure A: Effect of Legal Gender Cuotas in Lawer Chambers, hy Gountry
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notion of equality of outcome. While women constitute
50 percent of the popuiation, they tend to be uncler
represented in political offices. The establishment of
legal quotas aims at solving this disparity.

But not all gender quota gystems are created equal.
come nations, - such as Nepal and the Phitippines,
include cuotas in their constitutions. Other nations, such
as most of Latin Armnerica, inciude quotas in their elec-
toral faws. And in.some cases—Germany, Iy, Norway,
and Sweden, for example—several political parties
advance a volurttary guota system regardless of their courn-
iry's legislation. Gender aucta systems Vary also according
i the Tevel at which they are applied. In some cases they
reguiate the number of candidacies that must be held by
wormen, whereas in others they mandate the number of
percentage of elected positions held by women.

Have these duota systems achieved their desired
level of gender ecuality? Figure A identifies eighteen
countries with gender aucta systems (and the United
States, which lacks such a system), their gender goals,
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and in thirteen cases the pre- and post-cuota results.
First, only in two cases (Argentina anc Nepal} ¢fid actual
electoral resuifs matth the established quota. Second,
note. the wide variance regarding the Ultirmate  effec-
tiveness of gender ¢uUotas. Women's representation '
,increased significantly in some countries stich as Argen-
tina, Costa Rica, and Fcuador, but in most countries, the -
result is not as spectacular (an Increase of less than 10
percent). ‘What explains this disparity among cases? Fig-
ure B offers a hint. The main reason is the electoral system
itself. Quotas are most effective in proportional represen-
tation systems with closed lists of candidates, provided
wormmen are positioned in competitive places. Quotas are
least effective In majoritérian electoral systems. Electoral
systems combining features of majoritarian and propor-
tional representation schemes fit in the middle. However,
women's representation has steadily increased in the
past decade. Whether this trend is explained by means
of institutional engineering or by societal iransformations
remains a matter of continuing research.

Figure B: Effect of Legal Gender Guotas in Lower Chambers, by Flectoral System
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origin—but not gender. T an effort to scuttle the provision during House
debate, Democrat Howard W. Smith of Virginia proposed an amendment
barring job discrimination based on sex. Smith’s intention was 10 make the
law umacceptable; his effort to ridicule the law trought gales of laughter to

the debate. But Democrat Martha W.

strategy against him. With her support, Smith’s am
the act.” Congress extended the jurjsdiction of the

invidious sex discrimination, or sexism.

Suhsequent women’s rights legislation was motivated by the pressurc
for civil rights, as well as Dy a TeSUrgence of the women's movement, which

Griffiths of Michigan used Smith’s
endment carried, as did . N
EEOC fo cover cases of

sexism
Invidious sex discrimination.
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With his final pen stoke on
the very first plece of
legislaticn of his admin-
istration, the president
handed the pen ic one of
its proponents. Standing
fourth from the left is Lilly
Ledbetter, The law extends
the period for filing ecual-
pay complaints; it does not
mandate equal pay for

I
* equal work.

(Stephen Crowley/The New York
Times{Redux)

had subsided in 1920 after the adoption of the Nineteenth Amendment. Or
particulatly important law was Title IX of the Education Amendments |
1972, which prohibited sex discrimination in federally aided education pr
grams. Another hoost to women came from the Revenue Act of 1972, whic
provided tax credits for child-care expenses. In effect, the act subsidize
parents with young children so that women could enter or remain in t
work force. However, the high-water mark in the effort to secure women
rights was the equal rights amendment, as we shall explain shortly. _

In 2007, a conservative Supreme Court tightened the rules over pay dit
crimination lawsuits under Title VIL5® The case involved a woman who &
not learn of the pay disparity with sixteen men in her office until years lat
because salary information is secret. But the law required her to file a con
plaint within 180 days of pay sefting. The 5-4 decision prompted a bitt
oral dissent by Justice Ruth Bader Ginsburg.

True to the pluralist character of American democracy, the Oban
administration and a Democratic Congress reversed the 2007 decision t
passing the Lilly Ledbetter Fair Pay Act. The act allows the filing of con
plaints beyond the 180-day period.*” Pay equity for women still remains
hope, not a reality.

Stereotypes Under Scrutiny

After nearly a century of protectionism, the Supreme Court began to take
closer look at gender-based distinctions. In 1971, it struck down a state la
that gave men preference over women in administering the estate of a pe
son who died without naming an administrator.®® The state maintained th
the law reduced court workloads and avoided family battles; however, it
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traditional role, state legislators began to realize that supporting the amend-
ment involved risk. Given the exaggerations and counter-exaggerations, law-
makers ducked. Because it takes an extraordinary majority to amend the
Constitution, it takes only a committed minority to thwart the majority’s will

Despite its failure, the movement to raiify the ERA produced real bene-
fits. It raised the consciousness of women about their social position, spurred
the formation of the National Organization for Women (NOW) and other
large organizations, comtributed to women's participation in politics, and
generated important legislation affecting women.* _

The failure to Tatify the ERA stands in stark contrast to the quick enact-
ment of many laws that now protect women's rights. Such. legislation had
little audible opposition. If years of racial discrimination calied for govern-
ment redress, then so did years of gender-based discrimination. Furthermore,
laws protecting women'’s rights required only the amending of civil rights
hills or the enactment of similar bills.

Some scholars argue that for practical purposes, the Supreme Court has
implemented the equivalent of the ERA through its decisiops. It has struck
down distinctions based on sex and held that stereotyped generalizations
shout sexual differences must fall.*® In recent rulings, the Court has held
that states may require employers to guarantee job reinstatement io women
who take maternity leave, that sexual harassment in the workplace is illegal,
and that the existence of a hostile work environment may be demonsiraied by
a reasonable perception of abuse rather than by proven psychological injury.®”

But the Supreme Court can reverse its decisions, and legislators can
repeal statutes. Without an equal rights amendment, argue some feminists,
the Constitution will continue to bear the sexist imprint of a document
written by men for men. Until the ERA becomes part of the Constitution,
said the late feminist Betty Friedan, “We are at the mercy of a Supreme
Court that will interpret equality as it sees fit,"®%

Affirmative Action: Equal
Opportunity or Equal Qutcome?

Tn his vision of a Great Society, President Johnson linked economic rights
with civil rights and equality of outcome with equality of opportunity.
“Equal opportunity is essential, but not enough,” he declared. “We seek not
just legal equity but human ability, not just equality as a right and a theory
but equality as a fact and equality as a result.”®® This commitroent led to
affirmative action programs to expand opportunities for women, minorities,
and people with disabilities.

Affirmative action is a commitment by a business, employer, school, or
other public or private institution to expand opportunities for women,
blacks, Hispanic Americans, and members of other minority groups. Affum-
ative action aims to overcome the effects of present and past discrimination.
Tt embraces a range of public and private programs, policies, and procedures,
including special recruitment, preferential treatment, and guotas in job

affirmative action

Ary of a wide range of pro-
grams, from special recriit-
ment efforts to numerical .
quotas, aimed at expanding
opportunities for women and
minority groups. '
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training and professioml education, employment, and the awarding of gov-
ernment contracts. The point of these programs is to move beyond equality
of opportunity to equality of outcome. : -
Establishing aumerical goals {such as designating a specific number of
places in'a Jaw school for minority candidates or specifying that 10 percent
of the work on & government contract must be subcontracted to minority-
owned companies) is the most aggressive form of affirmative action, and it
generates MOTE debate and opposition than any other aspect of the civil
rights movement. Advocates claim that such goal setting for college admis-
siops, training programs, employment, and contracts will move minorities,
women, and people with disabilities out of their second-class status. Presi-
dent Johnson explained why aggressive affirmative action was necessary:

You do not take a person who for years has been hobbled by chains,
liberate him, bring him up to he starting line of a race, and then
say, “You are free to compete with all the others,” and stll justly
peliéve that you bhave been completely fair. Thus, it is not enough
just to open the gates of opportubity; all our citizens must have the
ability to walk. through those gates 70

Arguments for offirmative action programs {from jncreased recruitment
efforts to quotas) tend to use the following reasoring: certain groups have
historically suffered invidious discrimination, denying shem educational and
economic 0ppo :ties. To eliminate the lasting effects of such discrimina-
Hon, the public and private sectors must take steps to provide access to good
education and jobs. If the majority once discriminated 1o hold groups back,
discriminating {0 benefit those groups is fair, Therefore, quotais are a legiti-
mate means to pro ide a place on the ladder to success.”"

Affirmative action opponents maintain that quotas for designated groups
necessarily create invidious discrimination (in the form of Teverse discrimina-
tion) against individuals who are themselves blameless. Moreover, they 53y,
quotas lead to the admission, hiring, or promotion of the less qualified at the
expense of the well qualified. In the pame of equality, such policies thwart
individuals’ freedom to succeed.

Government—mandated preferenﬁal policies probably began in 1965
with the creation of the Office of Federal Confract Compliance. Iis purpose

-

was to ensure that all private enterprises doing business with the federal

© government complied with nondiscrimination guidelines. Because so many

companies do business with the federal government, & large portion of the
American economy became subject to these guidelines. n 1968, the guide-
lines required “goals and timetables for the prompt achievement of full and

;equal employment opport\mity.” By 1971, they called for employers t0 elimi-

nate “undemﬁlizaﬁon” of minorities and women, which meant that employers

had to hire minorities and women In proportion 1o the government’s as5€ess-

ment of their avaflability.”? '
Preferential policies are seldom explicitly Jegislated. More often, such

- policies are the result of administrative regulafions, judicial rulings, and
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ipitiatives in the private sector o provide a remedial Tesponse 10 specific
discrimination or T0 satisfy new legal standards for proving pondiscrimina-
tion. Quotas 0X goals, enable administrators to assess changes in hiring, pro-
motion, and admissions policies. Racial quotas are an economic fact of life
today. Employers engage in race-conscious prefexenﬁal treatment to avoid
Jitigation. Cast in yalue terms, equality timips freedom. Do preferential poli-
cies in other nations offexr lessons for us? (See “(‘ompared: with What? How
Others Struggle with Affirmative Action” to leam the answer.)

Reverse Discrimination
The Supreme Court confronted an ffirmative action guota program for the
first time in Regents of the University of California V. Bakke.? Allan Bakke,
"4 thirty-five-year-old white man, had twice applied for admission to the
University of California Medical School at Davis and was rejected both
times. As part of the university’s atfumative action program, the school had
reserved sixteen places in each entering class of one hundred for qualified
minority applicants in an effort to redress Jong-standing and unfair exclu-
sion of minorifies from the medical profession. Bakke's academnic qualifica-
tfions exceeded those of all the minority students admitted in fhe two years
his applications Were rejected. Bakke contended, first in the California courts
and then in the Supreme Court, that he was excluded from admission solely
on the basis of his Tace. He argued that the equal protection clause of the
Fourteenth Amendment and the Civil Rights Act of 1964 prohibjted this
reverse discrimination.

'The Court’s decislon in Bakke contained siX opinions and spanned 154
pages, but no opinion commanded a majority. Despite the confusing multi-
ple opinfons, the Court struck down the school’s rigid use of race, thus'
admitting Bakke, and it approved of affirmative action programs in educa-
tion that use race as a plus factor (one of many such factors) but not as the
sole factor. Thus, the Court managed to minimize shite opposition to the
goal of equality {by finding for Bakke) while extending gains for racial
minorities through affirmative action.

True to the pluralist model, groups opposed to affirmative action contin-
ed their opposition in federal courts and state Jegislatures. They met with
some success. The Supreme Court struck down governmen .mandated set-
aside programs in the U.S. Department of Transportation.” Lower federal
courts took this as 2 signal that other forms of affirmative action were 1ipe
for reversal.

By 2003—twenty-fve years after Bukke—the Supreme Court reexamined
affirmative action in two cases, both challenging aspecis of the University
of Michigan's racial preferences policies. In Graiz V- Bollinger, the Court
considered the university’s undergraduate admissions policy, which con-
ferred 20 points qutomatically to members of favored groups (100 points
guaranteed admission). In a 6-3 opinion, Chief Justice William H. Rehnquist
argued that such a policy violated the equal protection clause because it
lacked the narrow tailoring required for permissible racial preferences and it



How Others Struggle with Affirmative Action
Compared with other countries around the world, Americans
are not alone in their disagreements over affirmative action. Controversies,

even bloodshed, have arisen where the govemment treats certain groups of citizens
preferentially. One study found several common pattems among countries that had
enacted preferential policies. Although begun as temporary measures, preferential
policies tended to persist and even to expand to include more groups. The policies
usually sought to improve the situation of disadvantaged groups as a whole, but they
ofien oenefited the better-off members of such groups more so than the worse-off
members. Finally, preferential policies tended to increase antagonisms among differ-
ent groups within a country. ", ' o

Of course, there were variations across countries in terms of who benefited from
such poficies, what types of benefits were bestowed, and even the names the poli-
cies were given. In India, such policies cary the label “positive discrimination.” But
that isn't the only way Indlia differs from the United States when it comes o preferen-
tial policies.

Although India is the world's fargest demecracy, its society is rigidly stratified
into groups called castes. The govemment foroids caste-based discrimination, but
members of the lower castes (the lowest being the Palits, or “untorchables™) were
historically restricted to the least prestigious and lowest-paying jobs. To improve their
status, Indlia has set aside govemment jobs for the lower castes, who make up haif of
India’s population of 1 billion. India now reserves 27 percent of government jobs for
the lower castes and an additional €3 percent for untouchables and remote tribe
members. Gender equality has also improved since a 1993 constitutional armendment
that set aside one-third of all seats in local government councils for wornen. By 2004,
00,000 women had oeen elected o public office, and 80,000 of them now lead
local goveming bodies. Positive discrimination in India has intensified tensions
between the lower and upper castes. in 1990, soon after the new quotas were estab-
lished, scores of young Upper-casie men and women set themselves ablaze in
protest. And wien Indian couris issued a temporary injunction against the posiiive-
discrimination policies, lower-caste terrorists bombed a train and killed dozens of
people. Adding further strain, a 2010 proposal to create a one-third set-aside for
women in the parfiament and state legislatures has met <tiff resistance from the politi-
cal parties representing the lower castes. The Dalits view the proposal as a threat i
their moncpoly quota. Lower-caste women oppose the idea while feminists from
higher-caste parties support it The issue is not the use of quotas but which grour
<hould benefit from quotas. No longer considered femporary, quotas have becomé
a fact of life in the world's largest democracy. :

in Brazil, the state of Rio de Janeiro set aside racial quotas for black and native
Brazilians applying to the state university system in 9000. However, the initiative back
fired when many white students claimed African heritage to benefit from:the quote
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in a very competitive setting. Brazil is a mixed-race society: 42 percent of its papula-
tion is racially mixed. Critics of atfirmative action argue that it is difficult to determine
with precision “to which race each Brazilian belongs.” A former minister of educa-
tion, Paulo Renato Souza, claims that the real task is to improve access to public edu-
cation for poor Brazilians and therefore racigl guotas are misieading. Other critics
argue that with 42 percent of the population identifying as mixed race, & quota
would fum Brazil into a two-color nation. Supporters of the affirmative action program '
oddly include a private college in Sdo Pauio that sets aside 50 percent of its places
for black students. The president of the university says that'a “large part of the public,
if they didn't have this opportunity, would find it difficult to study elsewhere.” The
legitimacy of racial quotas at the University of Brasflia is now under, review by the
federal Supreme Court.

In South Africa, the gradual development of policies of affirmative action for blacks
ended with the estatlishment of the Broad-Based Biack Economic Empowerment Act,
which aims at promoting eciuality in the workplace. Government employment legisla-
tion sets aside 80 percent of new iobs for black people and favors black-owned corm-
panies as subcontractors. Suppoters of these policies argue that opponents still share
the mind-set prevailing during the apartheid regime and that “many of these people
cannot accept the fact that now we are all equal.” Critics underline that the blacks that
have been empowered by these policies "have largely been senior members of the
ruling African National Congress. The bulk of the ‘empowerment’ seems to involve just
four very rich men, three of them contenders for the presidency in 2008."

All govermments broker conflict to varying degrees. Under a majoritarian model,
group demands could lzad quickly to conflict and instability because majority rule
leaves jitle room for compromise. A plusatist model allows different groups to get a
piece of the pie. By parceling out benefits, pluraiism mitigates disorder in the short term.
But in the long term, repeated demands for increased benefits can spark instability. A
vigorous pluralist systém should provide accepiable mechanisms (legisiative, executive,
bureaticratic, judicial) to vent such frustrations and Yield new allocations of benefits.
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failed to provide for individualized consideration of each candidate.”” In 1
second case, Grutter v. Bollinger, the Court considered the Universify
Michigan's law school admissions policy, which gave preference to minem
applicants with lower GPAs and standardized test scores over white appl
cants. This time, the Court, in a 5-4 decision authored by Justice Sand:
Day 0’Connor, held that the equal protection dlause did not bar the school
narrowly tailored use of racial preferences to further a compelling intere
that flowed from a racially diverse student body.”® Since each applicant
judged individually on his or her merits, race remains ouly one among mar
factors that enter into the admissions decision.

The issue of race-based classifications in education arose again in 20(
when parents challenged vohmtary school integration plans based on race:
Parents Involved in Community Schools v. Seattle School District No. 1,
Chief Justice John G. Roberts, Jr., writing for the 5-4 majority on a bitter
divided bench, invalidated the plans, declaring that the programs we
“directed only to racial balance, pure apd simple,” which the equal protectic
clause of the Fourteenth Amendment forbids. “The way to stop discriminatic
on the basis of race is to stop discriminating on the basis of race,” he said.

Justice Anthony Kennedy, who cast the fifth and deciding vote, wro
separately to say that achieving racial diversity and avoiding racial isolatic
were “compelling interests” that schools could constitutionally pursue :
long as they “narrowly tailored” their programs to avoid racial labeling a1
sorting of individual children. Kennedy's opinion, and his key role as 1
“swing” vote, will likely determine the design of such programs io pass leg
muster. In a broader sense, Kennedy’s vote may prove to be the maost impo
tant vote in a growing nurber of 5-4 decisions.

Justice Stephen G. Breyer, writing for the minority and speaking from 1!
bench, used pointed language, declaring: “This is a decision that the Court at
the nation will come to regret.” A sign of growing frustration among the just
ces is the increased frequency with which they have read their dissents aloud,
tactic used to express great distress with the majority opinion.

The Politics of Affirmative Action

A comprehensive review of nationwide surveys conducted over the p:
twenty-five years reveals an unsurprising truth: that blacks favor affirmati
action programs and whites do not. The gulf between the races was wider
the 1970s than it is today, but the moderation results from shifts amor
blacks, not whites. Perthaps the most important fmding is that “whites’ vies
have remained essentially unchanged over twenty-five years.””®

How do we account for the persistence of equal outcomes policies? A m
jority of Americans have consistently rejected explicit race or gender pr
ferences for the awarding of contracts, employment decisions, and colle
admissions, regardless of the groups such preferences benefit. Neverthele
preference policies have survived and thrived under both Democrats &
Republicans because they are attractive. They encourage unprotected groups
sirive for inclusion. The list of protected groups includes African Americad
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Hispanic Americans, Native Americans, Asian Pacific Americans, and subconti-
nent Asian Americans.” Politicians have a powerful motive—votes—to expand
the number of protected groups and the benefits such policies provide.

Recall that affirmative action programs began as temporary measures,
ensuring a jump-start for minorities shackled by decades or centuries of
invidious discrimination. For example, fifty years ago, minority racial iden-
tity was a fatal flaw on a medical or law school application. Today it is
viewed as an advantage, encouraging applicants to think in minority-group
terms. Thinking in group terms and conferring benefits on such grounds
generates hostility from members of the majority, who see the deck stacked
against them for no other reason than their race. It is not surprising that af-
firmative action has become controversial, since many Americans view it as
a viclation of their individual freedom.

Recall Lyndon Johnson’s justification for equal outcomes policies. Though
free to compete, a person once hobbled by chains cannot run a fair race.
Americans are willing to do more than remove the chains. They will support
special training and financial assistance for those who were previously
shackled. The hope is that such efforts will enable once-shackled runners to
catch up with those who have forged ahead. But Americans stop short at
endorsing equal outcomes policies because they predetermine the results of
the race.”®

The conflict between freedom and equality will continue as other indi-
viduals and groups continue to press their demands through litigation and
legislation. The choice will depend on whether and to what extent Ameri-
cans still harbor deep-seated racial prejudice.

The courts have become the:
institution of last resort for
America’s race policy. It is
easy to see why. Ledislative
language may be purpcsefully
ambiguous in order to secure
a majority. Executive
implementation of the law is
sure to encounter objections
from legislative losers, casting
the: conflict in the courts.

This is a core feature of
pluralism. Nowy a decidedly
conservative Supreme Court
led by Chief Justice John G.
Roberts, Ir., is far less
symipathetic to the raciat
preference policies of a
previous generation.

(® AP Photo/Haraz N. Ghanbari)

Do you support or
oppose affimative action
programs for racial
minorities? Take IDEAlog’s
seif-fest.
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Summary

Americans want equality, but they disagree ‘on the
xtent to which government should quarantee Tt AL the
heart of this conflict is the distinction befween egual
oppotiunities and equal outcomes. Today, immigrant
groups are vocal advocates for a share of the American
dream, including tax-paying illegal immigrants and their
children who may recuire health care and public eciu-
cation. Their guest follows the long path toward equal-
ity forged by Alrican Americans. o
Congress enacted the Civil War armendrents—the
Thirteenth, Fourteenth, and Fifteenth amendments—to
provide full civil fights to black Americans. In the’ late
nineteenth century, however, the Suprerme Court inter-
preted the amendments very namowly, declaring that
they did not restrain individuals from denying civil rights
{o blacks and did not apply 1© the states. The Court’s
rulings had the effect of denying the vote tC most blacks
and of institutionalizing racism, making racial seg_rzga-.
tion a fact of daily life. C :
Through a series of court cases spanning two deca-
des, the Court siowly dismanitled . segregation- in the
<chools. The. batile for desegregation culrinated in the

Brown cases in 1954 and 1955, 1n whicha now-supportive -

Suprerne Court declared segregated schools 1o be inher-
ently unequal and therefcre Linconstitutional. The Court
aiso ordered the desegregation of aIl,s,chools‘and upheld
the use of busing to doso. - RET
Gains in other spheres of civil rights came  more
siowly. The motivating force was the civil rights move-
ment, ledt by Martin Luther King, Jr. ; until his assassination
in 1968, King believed strongly in civil discbedience and
nonviolence, stratégies that helped - secure. for blacks
equelity in voting rights, public sccommodations, higher
education, housing, and employrment opportunity.

Civil rights activism and the civil rights movemnent

worked to the benefit of all minority groups—in fact,

' they benefited all Americans. Native Americans obtained

some redress for past injustices. immigrant groups press

govemment for a stake in the American, experience as

they work to gain a better life in jobs. that few ci
will do. Latinos have Come to recognize the impor

of group action {0 achieve economic and political ¢
ity. Disabled Armericans Won. civil rights prote
enioyed by African Americans and ofhers. Anc
fights legisiation removed the protectionism that
in effect, legalized discrimination against wormen if
cation and employmernt. Homosexuals aim to folic
same path, but their quest for equality hias been tru
by occasional conflicts with freediom.

. Despite legislative advances in the area of w
rights, the’ stattes did not ratify the ecual rights a
ment. Still, the struggle for ratification procuced ¢
posiﬁvz results, heightening awareness of women’
in society and mobilizing their political power
legislation and judicial rulings imolemented rauch

- amendment’s provisions in practice. The- Supreme

fiow judges sex-oased discrimination with “sk
scrutiny,” meaning that distinctions: based on
almost as suspect &s distinctions based on race.

. Government and  business instituted  affil
‘action programs to counteract the results of pz
crimination. These provide prefzrential freatsme
‘women, minorities, and .people with disabilitie
numioer of areas that affect individuals' econon
“portunity and well-being. In effect, such progral
criminate t6 remedly earlier discrimination. But in

reversal -beginning in 9007, government acts €

discrimination; however well intentioned, are
bounds for all but the most compelling reasons
programs make ace the. determining factor in a
coritracts,  offering empioyment, or granting ad
to educational institutions, the courts will be

~ingly skeptical of their validity. However, the pc

affirmative action suggest that such programs a
to remain persistent features on our polfitical lanc

" We can gQuarantee equal outcomes onh
restrict the free competition that.is an integral
equial opportunity. Many Americans object o




Affirmative Action: Equat Opportunity or Equal Qutcome? 5565

t restrict individual freedomn, such as quotas and set-
des that aroitrarily change the outcome of the race.
., challenge of pluralist democracy is to balance the
+} for freedom with demands for equality.

'Y CASES

ssy V. Ferguson (racial segregation constituﬁonal,
1896) '

W V. Board of Educatfon (racial segregatlon

snconstitutiona, 1954)

win v. Board of Education If (racial desegregatlon‘

|mplemzntat|on 1955)

gents of the University of California v. Bakke

(affirmative action, 1978)

United States v. Virginia (gencier equality, 1996)

Boy-Scouts of America v. Dale (association Tights, Boy
Scouts versus gays, 2000)

Gratz v. Bollirfiger (affirmative action, 2003)
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Court dismissed those objections, because they were not important enough
to justify making genderdbased distinctions between individuals. Two years
later, the justices declared that paternalism operated to “put women pot on a
pedestal, but in & cage.”” They then proceeded to strike down several laws
that either prevented or discouraged departures from traditional sex roles. In
1976, the Court finally developed a workable standard for reviewing such
laws: gender-based distinctions are justifiable only if they serve some
jmportant goverruent purpose.”’

The objective of the ctandard is to dismantle laws based on sexual
stereotypes while fashioning public policies that acknowledge relevant
differences hetween men and women. Perhaps the most controversial issue
is the idea of comparable worth, which requires employers to pay compa-
rable wages for different jobs, filled predomjnanﬂy by one seX OT the
other, that are of about the same worth to the employer. Absent new legis-
lation, the couxis remain reluctant and speffective vehicles for ending
wage discrimination.”’

The courts have not beert reluctant to extend to womal the constitutional
guarantees won by blacks, In 1994, the Supreme Court extended the Copstitu-
tion’s equal protection guarantee by forbidding the exclusion of potential
jurors on the basis of their sex. In a 6-3 decision, the justices held that it is
unconstitutional to use gender, and Jikewise race, as a criterion for determining
juror competence and jmpartiality. “Discrimination in jury selection,” wrote
Tustice Harry A. Blackmum for the majority, “whethier based on race or 01 gen-
der, causes harm 10 the litigants, the community, and the jndividual jurors
who are wrongfully excluded from participation in the judicial proce:ss.”EZ The
1994 decision completed a constitutional revolution i jury selection that
began in 1986 with a bar against juror exclusions based on race.

Tn 1996, the Court spoke with uncommon clarity when it declared that the
men-only admissions policy of the Virginia Military. Tnstitute (VMI), a state-
supported military college, violated the equal protection clause of the Four-
‘teenth Amendment. Virginia defended the school’s policy on the grounds that
it was preserving diversity among America’s educational institutions.

I an effort to meet women's demands to enter VMI—and stave off confin-
ued legal challenges—Virginia established & separate-but-equal institution, the
Virginia Women's Tnstitute for Leadership (VWIL). The program was housed at
Mary Baldwin College, a private liberal arts college for women, and students
enrolled in VWIL received the same financial support as students at VML

The presence of women at VMI would require substan ial changes in the
physical environment and the {raditional close scrutiny of the students.
Moreover, the presence of women would alter the manner n which cadets

interact socialty. Was the uniqueness of VMI worth preserving at the
expense of women who could otherwise meet the academic, physical, and
psychological stress imposed by the VMI approach?

Tn a 7-1 decision, the High Court voted no. Writing for a six-member
majority in United States v. Virginia, Justice Ruth Bader Ginsburg applied a
demanding test she labeled “skeptical scrutiny” to official acts that deny
individuals rights or responsibilities based on their sex. “Parties who seek to

-1
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equal rights amendment
(ERA)

A failed constitutional
amendment introduced by
the National Women's Party in
1993, declaring that “equality
of rights undler the law shall
hot be denied or abridged
by the United States or arry
State on account of sex.”

defend gender-based government action,” she wrote, “must demonstrate an
‘exceedingly persuasive justification’ for that action.” Ginsburg declared
that “women seeking and fit for a VMI-quality education cannot be offered
anything less, under the State's obligation to afford them genuinely equal
protection.” Ginsburg went on {o note that the VWIL program offered no
cure for the “opportunities and advantages withheld from women who want
4 VMI education and can make the grade.”®® The upshot is that distinctions
based on sex are almost as suspect as distinctions based on race.

Three months after the Court’s decision, VMI's board of directors. fimally
voted 9-8 to admit women. This ended VMI's distinction as the last govern-
ment-supported single-sex school. However, school officials’ made few
allowances for women. Buzz haircuts and fitness requirements remained the
standard for all students. “It would be demeaning to women to cut them
slack,” declared VMI's supeﬂntendent.s"‘

The Equal Rights Amendment

Policies protecting women, based largely on gender stereotypes, have been
woven into the legal fabric of American life. This protectionism has limited
the freedom of women to compete with men socially and economically on
an equal footing. However, the Supreme Court has been hesitant to extend
the principles of the Fourteenth Amendment beyond issues of race. When
judicial interpretation of the Constitution imposes a limit, then only a con-
stitutional amendment can OVercome it

The National Women’s Party, one of the few women’s groups that did
not disband after the Nineteenth Amendment was enacted, introduced the
proposed equal rights amendment (ERA) in 1923. The ERA declared that
“equality of rights under the law shall not be denied or abridged by the
United States or any State on account of sex.” It remained bottled up in com-
mittee in every Congress until 1970, when Representative Martha Griffiths
fled a discharge petition to bring it to +he House floor for a vote. The House
passed the ERA, but the Senate scuttled it by attaching a section calling for
prayer in the public schools. '

A pational coalition of women'’s rights advocates generated enough sup-
port to get the ERA through Congress in 1972. Its proponents then had seven
years to get the amendment ratified by thirty-eight state legislatures, as
required by the Constitution. By 1977, they ware three states short of that
goal, and three states had rescinded their earlier ratification. Then, in an
unprecedented action, Congress extended the ratification deadline. Tt didn’t
help. The ERA died in 1982, siill three states short of adoption.

Why did the ERA fail? There are several explanations. Its proponents
mounted a national campaign to generate approval, while its opponents
organized state-based anti-ERA campaigns. ERA proponents hurt their cause
by exaggerating the amendment’s effects; such claims only gave ammunition
to the amendment’s opponents. For example, the puffed-up claim that the
amendment would make wife and husband equally responsible for their fam-
ily's financial support caused alarm among the undecided. As the oppositior
grew stronger, especially from women who wanted to maintain thelr



